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Licensing Act 2003 - Section 182 Guidance

Licensing objectives and aims

1.2

1.3

The legislation provides a clear focus on the promotion of four statutory
objectives which must be addressed when licensing functions are undertaken.

The licensing objectives are:

e The prevention of crime and disorder;
e Public safety;

e The prevention of public nuisance; and
e The protection of children from harm.

Section 182 Guidance

Determining actions that are appropriate for the promotion of the licensing objectives

Public nuisance

2.23

2.25

2.27

Conditions relating to noise nuisance will usually concern steps appropriate to
control the levels of noise emanating from premises. This might be achieved by a
simple measure such as ensuring that doors and windows are kept closed after a
particular time, or persons are not permitted in garden areas of the premises
after a certain time. More sophisticated measures like the installation of acoustic
curtains or rubber speaker mounts to mitigate sound escape from the premises
may be appropriate. However, conditions in relation to live or recorded music may
not be enforceable in circumstances where the entertainment activity itself is not
licensable (see chapter 16). Any conditions appropriate to promote the prevention
of public nuisance should be tailored to the type, nature and characteristics of the
specific premises and its licensable activities. Licensing authorities should avoid
inappropriate or disproportionate measures that could deter events that are
valuable to the community, such as live music. Noise limiters, for example, are
expensive to purchase and install and are likely to be a considerable burden for
smaller venues.

Where applications have given rise to representations, any appropriate conditions
should normally focus on the most sensitive periods. For example, the most
sensitive period for people being disturbed by unreasonably loud music is at night
and into the early morning when residents in adjacent properties may be
attempting to go to sleep or are sleeping. This is why there is still a need for a
licence for performances of live music between 11 pm and 8 am. In certain
circumstances, conditions relating to noise emanating from the premises may
also be appropriate to address any disturbance anticipated as customers enter
and leave.

Beyond the immediate area surrounding the premises, these are matters for the
personal responsibility of individuals under the law. An individual who engages in
anti-social behaviour is accountable in their own right. However, it would be
perfectly reasonable for a licensing authority to impose a condition, following



relevant representations, that requires the licence holder or club to place signs at
the exits from the building encouraging patrons to be quiet until they leave the
area, or that, if they wish to smoke, to do so at designated places on the
premises instead of outside, and to respect the rights of people living nearby to a
peaceful night.

Protection of children from harm

2.36 The 2003 Act provides that, where a premises licence or club premises certificate
authorises the exhibition of a film, it must include a condition requiring the
admission of children to films to be restricted in accordance with
recommendations given either by a body designated under section 4 of the Video
Recordings Act 1984 specified in the licence (the British Board of Film
Classification is currently the only body which has been so designated) or by the
licensing authority itself. Further details are given in Chapter 10.

Hearings

9.38 In determining the application with a view to promoting the licensing objectives in
the overall interests of the local community, the licensing authority must give
appropriate weight to:

e the steps that are appropriate to promote the licensing objectives;

¢ the representations (including supporting information) presented by all
the parties;

¢ this Guidance;
¢ its own statement of licensing policy.

9.42 Licensing authorities are best placed to determine what actions are appropriate
for the promotion of the licensing objectives in their areas. All licensing
determinations should be considered on a case-by-case basis. They should take
into account any representations or objections that have been received from
responsible authorities or other persons, and representations made by the
applicant or premises user as the case may be.

9.43 The authority’s determination should be evidence-based, justified as being
appropriate for the promotion of the licensing objectives and proportionate to
what it is intended to achieve.

9.44 Determination of whether an action or step is appropriate for the promotion of
the licensing objectives requires an assessment of what action or step would be
suitable to achieve that end. While this does not therefore require a licensing
authority to decide that no lesser step will achieve the aim, the authority should
aim to consider the potential burden that the condition would impose on the
premises licence holder (such as the financial burden due to restrictions on
licensable activities) as well as the potential benefit in terms of the promotion of
the licensing objectives. However, it is imperative that the authority ensures that
the factors which form the basis of its determination are limited to consideration
of the promotion of the objectives and nothing outside those parameters. As with



the consideration of licence variations, the licensing authority should consider
wider issues such as other conditions already in place to mitigate potential
negative impact on the promotion of the licensing objectives and the track record
of the business. Further advice on determining what is appropriate when
imposing conditions on a licence or certificate is provided in Chapter 10. The
licensing authority is expected to come to its determination based on an
assessment of the evidence on both the risks and benefits either for or against
making the determination.

Hours of trading

10.13

10.14

10.15

The Government acknowledges that different licensing strategies may be
appropriate for the promotion of the licensing objectives in different areas. The
2003 Act gives the licensing authority power to make decisions about the hours
during which premises can conduct licensable activities as part of the
implementation of its licensing policy statement. Licensing authorities are best
placed to make decisions about appropriate opening hours in their areas based on
their local knowledge and in consultation with responsible authorities. However,
licensing authorities must always consider each application and must not impose
predetermined licensed opening hours, without giving individual consideration to
the merits of each application.

Where there are objections to an application to extend the hours during which
licensable activities are to be carried on and the licensing authority determines
that this would undermine the licensing objectives, it may reject the application
or grant it with appropriate conditions and/or different hours from those
requested.

Shops, stores and supermarkets should normally be free to provide sales of
alcohol for consumption off the premises at any times when the retail outlet is
open for shopping unless there are good reasons, based on the licensing
objectives, for restricting those hours.

Censorship

10.17

In general, other than in the context of film classification for film exhibitions,
licensing authorities should not use their powers under the 2003 Act to seek to
impose conditions which censor the content of any form of regulated
entertainment. This is not a proper function of licensing law and cannot be
properly related to the licensing objectives. The content of regulated
entertainment is a matter which is addressed by existing laws governing
indecency and obscenity. Where the concern is about protecting children, their
access should be restricted where appropriate. But no other limitation should
normally be imposed.

Exhibition of films

10.59 The 2003 Act provides that where a premises licence or club premises certificate

authorises the exhibition of a film, it must include a condition requiring the
admission of children to films to be restricted in accordance with
recommendations given either by a body designated under section 4 of the Video
Recordings Act 1984 specified in the licence (currently only the British Board of
Film Classification (BBFC)) or by the licensing authority itself.



10.60

The effect of paragraph 5 of Schedule 1 to the 2003 Act is to exempt adverts
from the definition of regulated entertainment, but not exempt them from the
definition of exhibition of a film. Since the above mandatory condition applies to
‘any film’, it is therefore applicable to the exhibition of adverts

Licensing hours

14.51

14.52

With regard to licensing hours, the Government acknowledges that different
licensing approaches may be appropriate for the promotion of the licensing
objectives in different areas. The 2003 Act gives the licensing authority power to
make decisions regarding licensed opening hours as part of the implementation of
its licensing policy statement and licensing authorities are best placed to make
such decisions based on their local knowledge and in consultation with other
responsible authorities. However, licensing authorities must always consider each
application and must not impose predetermined licensed opening hours, without
giving individual consideration to the merits of each application.

Statements of licensing policy should set out the licensing authority’s approach
regarding licensed opening hours and the strategy it considers appropriate for the
promotion of the licensing objectives in its area. The statement of licensing policy
should emphasise the consideration which will be given to the individual merits of
an application. The Government recognises that licensed premises make an
important contribution to our local communities, and has given councils a range
of tools to effectively manage the different pressures that licensed premises can
bring. In determining appropriate strategies around licensed opening hours,
licensing authorities cannot seek to restrict the activities of licensed premises
where it is not appropriate for the promotion of the licensing objectives to do so.

Overview of circumstances in which entertainment activities are not licensable

16.6

As a result of deregulatory changes that have amended the 2003 Act23, no
licence is required for the following activities:

Plays: no licence is required for performances between 08.00 and 23.00 on any
day, provided that the audience does not exceed 500.
Dance: no licence is required for performances between 08.00 and 23.00 on any
day, provided that the audience does not exceed 50024.
Films: no licence is required for ‘not-for-profit’ film exhibition held in community
premises between 08.00 and 23.00 on any day provided that the audience does
not exceed 500 and the organiser (a) gets consent to the screening from a person
who is responsible for the premises; and (b) ensures that each such screening
abides by age classification ratings.
Indoor sporting events: no licence is required for an event between 08.00 and
23.00 on any day, provided that those present do not exceed 1000.
Boxing or wrestling entertainment: no licence is required for a contest, exhibition
or display of Greco-Roman wrestling, or freestyle wrestling between 08.00 and
23.00 on any day, provided that the audience does not exceed 1000.
Live music: no licence permission is required for:
- a performance of unamplified live music between 08.00 and 23.00 on any
day, on any premises.
- a performance of amplified live music between 08.00 and 23.00 on any
day on premises authorised to sell alcohol for consumption on those
premises, provided that the audience does not exceed 500



Recorded Music: no licence permission is required for:
- any playing of recorded music between 08.00 and 23.00 on any day on
premises authorised to sell alcohol for consumption on those premises,
provided that the audience does not exceed 500

General circumstances in which entertainment activities are licensable

16.10 An authorisation for regulated entertainment is always required for

entertainment activities that take place before 08.00 or after 23.00, unless
exempted under any other provision of the 2003 Act, as amended

Private events

16.13

16.14

Events held in private are not licensable unless those attending are charged for
the entertainment with a view to making a profit (including raising money for
charity). For example, where a party is held for friends in a private dwelling
featuring amplified live music, if a charge or contribution is made solely to cover
the costs of the entertainment, the activity is not regulated entertainment.
Similarly, any charge made to the organiser of a private event by musicians,
other performers, or their agents does not of itself make that entertainment
licensable - it would only do so if the guests attending were themselves charged
by the organiser for that entertainment with a view to achieving a profit. The fact
that this might inadvertently result in the organiser making a profit would be
irrelevant, as long as there had not been an intention to make a profit.

Schedule 1 to the 2003 Act also makes it clear that before entertainment is
regarded as being provided for consideration, a charge has to be:

made by or on behalf of a person concerned with the organisation or
management of the entertainment; and

paid by or on behalf of some or all of the persons for whom the entertainment is
provided.

Live music

16.26 Live music is licensable:

16.27

where a performance of live music - whether amplified or unamplified - takes
place before 08.00 or after 23.00 on any day;

where a performance of amplified live music does not take place either on
relevant licensed premises, or at a workplace that is not licensed other than for
the provision of late night refreshment;

where a performance of amplified live music takes place at a time when the
relevant licensed premises are not open for the purposes of being used for the
sale or supply of alcohol for consumption on the premises;

where a performance of amplified live music takes place at relevant licensed
premises, or workplaces, in the presence of an audience of more than 500
people; or

where a licensing authority intentionally removes the effect of the deregulation
provided for by the 2003 Act when imposing a condition on a premises licence or
club premises certificate as a result of a licence review.

In any of the above circumstances, unless the performance of live music is
appropriately authorised by a premises licence, club premises certificate or TEN,



allowing it to take place could lead to enforcement action and, where relevant, a
review of the alcohol licence or certificate.

16.28 A public performance of live unamplified music that takes place between 08.00
and 23.00 on the same day no longer requires a licence under the 2003 Act in
any location. An exception to this is where a specific condition related to live
music is included following a review of the premises licence or club premises
certificate in respect of relevant licensed premises.

Key terms used in relation to live music

16.30 Under the live music provisions, “music” includes vocal or instrumental music or
any combination of the two. “Live music” is a performance of live music in the
presence of an audience which it is intended to entertain. While a performance of
live music can include the playing of some recorded music, ‘live’ music requires
that the performance does not consist entirely of the playing of recorded music
without any additional (substantial and continual) creative contribution being
made. So, for example, a drum machine or backing track being used to
accompany a vocalist or a band would be part of the performance of amplified live
music. The performance of a DJ who is merely playing tracks would not be
classified as live music, but it might if he or she was performing a set which
largely consisted of mixing recorded music in a live performance to create new
sounds. There will inevitably be a degree of judgement as to whether a
performance is live music (or recorded music) and organisers of events should
check with their licensing authority if this consideration is relevant to whether the
activity is authorised by a licence or certificate. In the event of a dispute about
whether a performance is live music or not, it will be for the licensing authority
initially and ultimately, for the courts to decide in the individual circumstances of
any case.

Recorded music

16.33 No licence is required for recorded music where it takes place on premises which
are authorised by a premises licence or club premises certificate to be used for
the supply of alcohol for consumption on the premises. However, recorded music
remains licensable:

e where the playing of recorded music takes places before 08.00 or after 23.00 on
any day;

¢ where the playing of recorded music takes place at a time when the relevant
licensed premises are not open for the purposes of being used for the sale or
supply of alcohol for consumption on the premises;

e where the playing of recorded music takes place at relevant licensed premises in
the presence of an audience of more than 500 people; and

e where a licensing authority intentionally removes the effect of the deregulation
provided for by the 2003 Act (as amended).

Licence conditions

Live Music or recorded music

16.36 Any existing licence conditions (or conditions added on a determination of an
application for a premises licence or club premises certificate) which relate to live
music or recorded music remain in place, but are suspended between the hours of
08.00 and 23.00 on the same day where the following conditions are met:

e at the time of the music entertainment, the premises are open for the purposes
of being used for the sale or supply of alcohol for consumption on the premises;



16.37

16.38

16.39

16.40

16.41

if the music is amplified, it takes place before an audience of no more than 500
people; and
the music takes place between 08.00 and 23.00 on the same day.

Whether a licence condition relates to live or recorded music will be a matter of
fact in each case. In some instances, it will be obvious that a condition relates to
music and will be suspended, for example “during performances of live music all
doors and windows must remain closed”. In other instances, it might not be so
obvious: for example, a condition stating “during performances of regulated
entertainment all doors and windows must remain closed” would be suspended
insofar as it relates to music between 08.00 and 23.00 on the same day to an
audience of up to 500, but the condition would continue to apply if there was
regulated entertainment after 23.00.

More general licence conditions (e.g. those relating to overall management of
potential noise nuisance) that are not specifically related to the provision of
entertainment (e.g. signage asking patrons to leave quietly) will continue to have
effect.

Chapter 9 of this Guidance sets out how a licensing authority must determine
applications for a new licence or to vary an existing premises licence. Licence
conditions imposed, in accordance with paragraphs 9.42 to 9.44, for live or
recorded music activities will only apply if the activity meets the criteria of having
more than 500 people present, and/or the activities are taking place between
23.00 and 08.00.

These conditions will, in effect, be suspended between 08.00 and 23.00 if a
performance of live music or the playing of recorded music takes place before an
audience of 500 people or fewer, but will remain on the face of the licence for
when these activities may take place under other circumstances.

Where a performance of live music or the playing of recorded music on relevant
licensed premises is not licensable, it remains possible for anyone to apply for a
review of a licence or certificate, if there are appropriate grounds to do so.

Beer gardens

16.42

16.43

16.44

Beer gardens are often included as part of a premises licence or club premises
certificate. Live amplified music that takes place in a beer garden is exempt from
licensing requirements, provided the beer garden is included in the licence or
certificate applying to the relevant licensed premises, and the performance takes
place between 08.00 and 23.00 on the same day before an audience of 500
people or fewer.

Where a beer garden does not form part of the relevant licensed premises and so
is not included in plans attached to a premises licence or club premises
certificate, it is nevertheless very likely that it will be a workplace67. Paragraph
12B of Schedule 1 to the 2003 Act says that a performance of live music in a
workplace that does not have a licence (except to provide late night refreshment)
is not regulated entertainment if it takes place between 08.00 and 23.00 on the
same day in front of an audience of no more than 500 people. Note that the
exemption in paragraph 12B does not apply to the playing of recorded music.

However, a licensing authority may, where justified, impose a licence condition

that relates to the performance of live music in an unlicensed beer garden being
served by any associated premises licence or club premises certificate. Provided
such a condition is lawfully imposed, it takes effect in accordance with its terms.



6. Legal status

Section 4 of the 2003 Act provides that, in carrying out its functions, a licensing
authority must *have regard to’ guidance issued by the Secretary of State under section
182. This Guidance is therefore binding on all licensing authorities to that extent.
However, this Guidance cannot anticipate every possible scenario or set of circumstances
that may arise and, as long as licensing authorities have properly understood this
Guidance, they may depart from it if they have good reason to do so and can provide full
reasons. Departure from this Guidance could give rise to an appeal or judicial review,
and the reasons given will then be a key consideration for the courts when considering
the lawfulness and merits of any decision taken.

Nothing in this Guidance should be taken as indicating that any requirement of licensing
law or any other law may be overridden (including the obligations placed on any public
authorities under human rights legislation). This Guidance does not in any way replace
the statutory provisions of the 2003 Act or add to its scope and licensing authorities
should note that interpretation of the 2003 Act is a matter for the courts. Licensing
authorities and others using this Guidance must take their own professional and legal
advice about its implementation.

7. Local Authority’s Powers

7.1 Should the Licensing Authority consider it appropriate for the promotion of the
licensing objectives it is required to modify the conditions of the premises licence
and/or reject the whole or part of the application as appropriate for the promotion
of those objectives.

If the Licensing Authority does not consider it appropriate for the promotion of
the licensing objectives to take such steps the application must be granted as
sought.

In determining the application with a view to promoting the licensing objectives in
the overall interests for the local community, the licensing authority must give
appropriate weight to:

o the steps that are appropriate to promote the licensing objectives;

o the representation (including supporting information) presented by all the
parties;

¢ the Home Office guidance issued under Section 182 of the Licensing Act 2003;

e its own statement of licensing policy.

The Licensing Authority is not bound to follow such guidance but must have
regard to it and if departing from it have rational reasoning for doing so.
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